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7‘1’&% PRESIDENT AND THE WAR POWER:
SOUTE VIETHAM AND THE CAMBODIAN SANCTUARIES

The recent ¢ecision by president Kixon o use United
grates zrmed forces to attack sanctuaries exployed by the
Worth Vietnamese snd she Viet Cong which were located
seross the Cambodiam border from Scuth Vietuam has raised
the issue of the scope of the President’s power To conduct
military operations such as those now underway 4n Scutheast
seia. This memprandEn addresses itself o that issue.

1. Division of the War Power by the Framers of the
Constitution. &Lhe draftsmen of the Comstitufion cleariy
Thtended to Givide the war power inhering in any govereign
b nstion between the President and Gongress, angd just as
clearly 43id not imtend To precisely delimit the boumgdary
petween the power SE the Executive bramch and thst of the
Lezislative brauch. They rejected the traditionsl power
of kings to commii grorilling nstions to war to further
rhe king's internaticnal political objectives. At the
same time, they recognized the seed for quick Executive
respoase to repidly developing ipternational eituaticns.

The sceemzodation of these Lwe intewests took plase
in the sessiocn of the Constitutional Copventicn en Friday,
pugust 17, 1787. The enumeration of the powers of Congress
was in the process of being cubmitted to the delegates,
and Giscussion gecuzzed following the submiesion o vote
of the draft langusge empowering Congress “to make war' .

The full text of the discussion, as teflected in
Madisen's notes of the proceedings, is set forth as &
appendiz to this memorandum. The upshot was that the
suthority conferred upon Congress was changed from tie
power “to make wez" to the powexr “re declare war", Charles
~ Pixkney axrged that the war-msking power be confided to
b the Senmate alome, while pierce Butler urged that the power
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be vested in the President. Jemes Hadisom gnd Elbridge .
Cerry then joimtly moved to substitute the word Mdeelaxe
for the word “make®, “leaving to the Executive the power
to yepel sudden attacks®. Jobm Shermen expressed &
preference for “make” as opposed o Hgeclare™, because
the latfer was too psrrow & grant of power. Heowever, ke
expressed the view that the grant of power to Congress o
make” war would monetheless permit the Executive to repel
attack, aslthough not to commence war. Gerxry and George
¥Mason opposed the giving of the power to declare war £o
the Executive. Rufus King supporied the substitution of
the word "declare”, urging that the word “make™ might be
understoocd to mean “conéuet® wer, which latter was an
Executive function.

Witk only New Hampshive dissenting, it was sgreed thst
the zramt to Congress should be of the power o declare war.
Pinckney's motion to strike sut the whole clamse, and thexre-
by presumably to lesve the way opem to vest the entive war-
moking power in the Executlve, was then defested by 2 voice
votie.

The frgmers of the Comstitution, in msking this
divizien of authority between the Executive and the Legis-
lative branches, were pginting with a broad brusk on &
copstitutions]l fabrie, znéd not endeavering to sccompiish a
detailed allseation of authority between the twe brauches.
Nearly 200 yesrs of practice under the constitutional
system has given rise to = mumber of precedents end usages,
glthouzh iz camnot be confidently seid that eny shexp iime
of demarcation exiss a5 a vesult of this history.

2. Recogpition of Aymed Coufiict Short of “Hax'.
Before turming €O Ristoricazl practice for the light which
it throws upon the proper interpretation of the President's
power, it iz well to first dispel any notion that the
Baited States may lawfully ensage iz ammed hostilities with
2z foreign power only Af Congresss hes declared war., From
the esrliest dzys of the vepublic, sll three bramches of
the federal govermment hsve recognized that this is not 80,
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and that not every armed conflict between forees of two
sovereigns is "war®. This fact affords mo final answer

to the comstitutional gquestion of the divisien of autbority
between the President apd Congress in exsrclsing the war
power, but it does suggest that the efiort to find an
answer is mot edvanced by a mechanical application of
izkels te varigus fact situetions.

Congress, during the so-czlled "undeclared war" with
France which lasted From 1798 to 1800, suthovized limited
vge of this nsticon's sxmed forces agsinst those of France.
The Fifth Congress, in 1 Stat. 578, authorized President
Adsms to take the following wmeasures:

[ { y'Tser the Presidest of the United States shall
-’ be, zod is hereby euthorized to imstruct the
commanders of the public armed wessels which
are, or which shall be employed in the pervice
of the United States, ¢o subdue, seize and take
. «—="] any ermed Freoch vessel, which shail be found
within the jurisdictionszl limits of the
Dnited States, or elsewhevre, ou the high seas,
and such captured vessel, with her apparel,
dune and appurtenances, zud the goods oOF
effects which shall be found en boavd the =ame,
being French property shall be brought withis
some port of the Urited Etates, and shall be
duly procesded ageinst and condemmed as for-
feired. . . .Y

The Scpreme Cowxt iz 2 czse ariging out of this Hunde-
elared war" described these differences between war and other
arped conflicts as being differences between "solemn waxr™
aud “imperfect war™:

7J"1£ it be declared in form, it is called solemn,
snd is of the perfect kind; because sne whole
_~~netion ia at war with znother whole maticn; and
[al?. the mewbers of the mation declaring war are
authorized to comrit hostilities against all
the mepbers of the other., im every place and
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snder every circumstamce. Im such & war, all

‘] the members szct under a genersl authority, sad
21l the rights aad consequences of war atiaech
to their cowdition.

/ O”Bﬁt hostilities may subsist between two matioms,

: more confined in its nazture and estent; belng
iimited ss to places, persons and thiogs; and
this iz moye properly termed imperfect war;
because not solemn, end because fhose who ave
authorized to commit bostilities act under
epecial suthority and czm go no further than
to the exrent of their ccamdssicn.” Ihe Eliza,
& Dall, 37, 40-41.

while the Court termed both forms of militery action
“war®, the ¢istismction whick it drew likewise separates
the declsred wars of the Twenrieth Century, such as the two
World Wars, end the undeclpred armed conflicts such as heve
more ¥ecently oscurred in Kervea and in Scutheast Agia. In
both of the two Horid Hars, the declarstions of war were
viewed by the Executive bragmch to suthorize complete gib-
jugation of the enemy, and some form of Punconditional
surrender” ¢un the part of the enemy wes the smacunced goal
of the allied naticms. In Korez and Vietnsm, on the other
hané, the goals have been the far more linmited ones of the
mezintenance of tervitorial integrity and of the right of
self-determination.

As has been chronicled meny times, the United States
throgghout its history has been iovalved in aimed conflicts
short of éetlared war, from the undeclared war with France
in 1798-1800 to Vietnam. See e.g., H.Rept. 127, 82ad Comg.,
ist Sess.; H.Doc. 443, 84th Comg., 2d Sess.; Rogers, World
Policinz and the Comstitution. PP ©2-123 {1959), The more

significent of these invoivements are separately disecussed
in a following secticn of this memorandum,

3, Besismetion of the President as Commander~in-Chisf
iz 2 Grant of Substantive Power. Becsuse of the natere of
the President’'s power as Cormander-in-Chief and because ef

~ &4 -
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the fozet that it is freguently exercigzed in externsl aifalrs,
rhere ave Tew judiclel precedents cealing with the subject.
Such judicial learning as there s on the subject, however,

. makes it vessonsbly clear that the designation of the
President as Commander~in-Chief of the Armed Forees i8 a
substentive grant of power, and mot merely 2 commissie
which entitles him to precedence ia & reviewing stand /

Chief Justice Marshall, writizg for the Supreme Couxt
in Little v. Barreme, £ Craznch 178, econcluded hat the
seizare of a Ehip of the kigh sess had mot been suthorized
by zn zct of Comgress. In the course of the opimicn, be

steted:

/‘Q "It is by no means clear that the Fresident of
the United States, whose high duty it is to
_— ttoke eare that the lzws be faithfully executed, *
2nd wao is Cosmander in Chief of the Ammies and
Hzvies of the United States, wmight not, without

T
Af ﬁ scatsment of Alexamder Hemilton's in Federsiist Ho. 6%
hes been gquored in support of the nmoticn rhat the desigaz-
tisn of the Prezident as Copmender-in-Chief dogs nothieg
more than place him at the head of the militexry establishe
memt. The Full text of Hamilton's comment does not suppert
suchk & merrow constrmetion:
Sphe Pragident is to be Comeandez-in~Chief of
the Army and Ravy of the Bnited States. In
thie vespect his suthority would be nominaily
the same gs that of the Kisg of Great Britainm,
but in substeoce muchk inferior te it. It
would smount to mothing wmore them the supreme
command and direction of the military and
azvel forces, as first gemeral and gdmiral of
the Confedersey: while that of the British
king extends to the declaring of war and to the
reising and regulating of fleets end srmles--
211 waich, by the Constitution uader consider-
atiocn, would sppertain to the Legisletuvre.”

o -5 -
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any special suthority for that purpose, in the
T then exigting state of things, have empowered
the officers commanding the awmed vessels of
g the United States, to seize and send imto port
for szfjudication, Americes vessels which were
forfeited by beiug engeged in this illicit
commeree.” 2 Cranmch st i77.

Justice @rier, spesking for the Supreme Court im its
famous decision in the Prize Cases, likewise viewed the
President’s desigration as Commender-ineChief as being &
suhstentive souzce of suthority on which he might rely in
putting down rebellion:

/ O*%ethex the President in felfilling his duties,
as Commender im Chief, in suppressing an insur=
reption, has met with such armed hostile
resistance, snd 2 civil war of such gslavming
WM;E proportions as will ecompel hirm to gecozd to

them the charzcter of beliigerents, is a

question to be decided by him, ané this Court

mitst be governmed by the decizions and acts of

the politiczl depesrtment of the govermment To

. which this power was eztrusted. 'He mmust

. determioe what degree of force the crisis

demgnds.® The proclamstion of bleckade is

¢ itseif officizl gnd comelusive evidence Lo

i the Court that & state of war existed which

i, demanded and asthorized s recourse to such

gi a meazure, under the circumstances peculiar
to the esse.” 2 Black 635, 670,

£
[}

¥ore recently, Justice Jecksem, comcuszving in Youngstown
Sheet and Tube €o. v. Szwyer, ssid:

!/ \"e should not use this ogcasion te circumscribe,
L' pueh less to contvaez, the lswiul xrole of the
.~ President as Commander im Chkief, I shonld
/inéulge the widest latitede of imterpretation
te sustain bhis exclusive fumction to commemd
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] the ijmstrements of nmational force, at least

when turned against the ocutside world for the
gsecurity of omr scecilety.™ 343 U.S. 579, et 643.

The limits of the President's power zs Commander-in-
Chief are mowhere defined in the Comstitution, excepl by
way of negative implicstion from the fact that the power
to declare wer is committed 7o Ceomgress. FHowever, a3 3
result of mmereus cccurrences in the history of the
Republic, more light hes been thrown on the scope of this
poweEY .
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4. Scope of President's Power as Commander~in«Chief. The
questions of how far the Chief Executive m2y go without Con-
gressional authorization in committing American military forces
to armed conflict, or in deploying them outside of the United
States and in conducting armed conflict already authorized by
Congress, have arisen repeatedly throughout the Naticn's history.
The Executive has asserted and exercised at least three different
varieties of authority under his power as Gommander-in-Chief:

ffj{a) Authority to commit military forces of the United
P g States to armed conflict, 2t least in response to
/ enemy attack or to protect the lives of American

i troops in the field;

f{?{b) Auvthority to deploy United States troops throughout .
W« the world, both to fulfill United States' treaty
Ecbligatians and to protect fmerican interests; and
{{j (@) Authority to conduct or earry cn armed conflict omee
Ll it is imstituted, by making and carrying out the
"’1 necessary strategic and tactical decisions in con-
nection with such conflict.

Congress has on some of these occasions acquiesced in the
President's action without formal ratification; on others it

has ratified the President's action; and om still others it

hes taken no action at all, On several of the occasions, in-
dividual members of Congress, a2mnd, at the close of the Mexican
War, one House of Congress on & preliminary vote, have protested
Executive use of the armed forces. While a particular course of
Executive conduet to which there was mo opportunity fox the
Legislative Branch to effectively object canmot establish a con=
stitutional precedent in the same manner as it would be estab-
lished by an authoritative judicial decision, 2 long continued
practice on the part of the Executive, acquieseed in by the
Congress, is itself some evidence of the existence of consti-
tutional authority to support such @ practice. United States

v. Midwest Oil Co., 236 U.S. 459. As stated by Justice Frank-
furter in his comcurring opinien inm Youngstown Sheet and Tube
ECo. v. Sawyer, 343 U.8. 579, 610:

-.8--
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f{wj "The Constitution is a fxamework for government.
Therefore the way the framework has comsistently
operated fairly establishes that it has operated

- according to its true nature. Deeply embedded

traditional ways of conducting government cannot

supplant the Constitution or legislarion, but they

give meaning to the woxds of 3 text or supply them,”

(a) Commitment of Military Forces to Armed Conflict
Without Congressiomal Authorization. President Jefferson, in
1801, sent a small squadron of American maval vessels into the
Mediterranean to protect United States commerce against threatened
attack by the Barbary pirates of Tripoll., I=u his message to Con-
gress discussing his action, Jefferson took the view that it
would require Congressional authorization for this squadron to
assume an offensive, rather than a2 defensive, stance.

In May, 1845, President Polk ordered military forces to
the ecoaste of Mexico and to the western frontier of Texas
(still at that time an independent republic) in crder to pre-
vent apy interference by Mexico with the proposed annezation
of Texas to the Dnited States. Following annexation, Polk
ordered General Zachary Taylor to march from the Nueces River,
which Mexico claimed was the southern border of Texas, to the
Rio Grande River, which Texas claimed was the southern boundary
of Texas. While so engaged, Tavlor's forces encountered dMexi=
can troops, and hostilities between the two nations commenced
on April 25, 1846. While Polk two and a half weeks later re-
quested a declaration of war from Congress, there had been no
priox authorization for Taylor'’s march south of the Nueces.

Justice Grier, in his opinion for the Supreme Court in ¢he
Prize Cases, 2 Black 634 {(1863), commented on this fact, stating:

%{) "The battles of Palo Alto and Resaca de 1a Palma
had been fought before the passage of the act of
- Gongress of May 13, 1846, which recognized *a
2 state of war is existing by the act of the Repuhlic
of Mexico, '™

-0 .




12/20/2005 14:88 FAX 2025140563 Dad gLC ig012

o

In 1854, President Pierce approved ths action of & naval
officer who bombarded Greytown, Nicaragua, im retallatiom
against a revolutionary govermment that refused to meke repara-
tions for damzge 2nd violence to United States citizens. This
action wes upheld by Samuel Nelson, then a judge of the Southern
District of New York and later & Justice of the Suprewme Couxt of
the United States, in Durand v. Hollis, 4 Blatch. 451 (18€0).

In his opinion in that case, Judge Nelsom said:

|/ "As the executive head of the naticn, the Presie
dent is made the only legitimate organ of the
General Government, to ¢pen and earry on corre-
__ Spondence or megotigtions with foreign nstions,
> in matters concerning the interests of the countyy
or of its citizens, It is teo him, also, the citi-
zens gbroad must leok for protection of person and
of preoperty, and for the faithful execution of the
laws existing and intended for their protectionm.
¥or this purpose, the whole executive power of the
Q country is placed in his hands, under the Consti-
tution, and the laws passed in pursuaace thereof. . . .

j O "acts of lawless viclence, or of threstened .
violence to the citizen or his property, cannot be
1 anticipated and provided for; and for the protectien,
jﬂ? to be effectual or of any avail, may, not unfrequently,
require the most prompt and decided action. . . .

ff:>-“The question whether it was the duty of the
President to interpose for the protection of the
-1 eltizens at Creytown against an irresponsible and
i | marauding community thet had established itself
., there, waa a2 publiec political gquestion, in which
| the government, as well as the citizens whose in-
; terests were involved, was concexned, amd which
| belonged to the executive to determine; and his
decision is final and conclusive, and justified the
. defendant in the execution of his orders given through
W/ the Seeretary of the Navy." 4 Blatch. 454-455.

—18»
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iz April, 1861, president Lincoln called for 75,000 vol-
unteers to suppress the rebellion by the southern states, and
proclaimed & blockade of the Confederacy. The Bupreme Louxt
in the Prize Cases, supid, ppheld the acts taken by President
Limcoln prier to their later ratification by Congress in July,

1861, saying:

/ [,7 w1f 5 wer be made by invasion of 2 foreign natiom,
the President is not ondy authorized but bound to
resist force by force. He does not initiate the war,
7 but is bound to aceept the challenge without waiting
for amy special legislative authority.” 2 Black at
668.

In 1300 President McEinley sent axn sxpedition of 5,000
United Statez troops as a component of an international force
during the Boxsr Rebellion in China. While Congress Tecoz-
nized the existence of the conflict by providing for combal
. pay, 31 Stat. 903, it neither declared war nor formally

vatified the President's action. & fedexal cowrt, howevex,
reiterated the early recognitior of limited or undeclared
Wars:

f Q "in the present case, at ne btime Was there any
formal declaration of war by the poiitical depart-
ment of this govermment agaimst either the govern~

we\ ment of Chine or the 'Boxer' element of that gov-
ernment. A formzl declaration of way, however,

{s upnecessary to comstitute 2 condition of war.®
Bagiltor v. McClaughry, 136 F. 445, 449 {Cir. O%.

B, Bau. 1805).

Presidents Theodore Roosevelt, Taft, and Wilson on @ore
than one cccasion committed American LToops abroad to protect
American interests. Ir November, 1903, President Roosevelt
ordered the United States Navy to gusrd the Papama azem and
prevent Colembian troops from being landed in Pansma in ordex
to suppress the Panpamanian insurrection s2gainst Colombla. 1In

- 311 -




12/20/2005 14:59 FAX 2025140583 DOJ oLC ©odord

his anmual report to Congress in 1912, President Taft D///
reported the sending of some 2,000 Marines to Nicaragua

{(at the regquest of the President of Nicaragua) and the use
of warschips and troops in Cuba. He merely advised Congress
of these sctions without reguestiag any statutory authorizga-
tion.

President Wilsom on two separate occasions committed
Agerican armed forces to hostile actioms in Mexican Lerri-
tory. 1In April, 1914, bhe dirscted & force of szilors and
Marines to oceupy the City of Vera Gruz, durimg the revolu-
tion in that country. The city was seized and cecupled for
seven months without Comgressional zuthorization. Ia 1916,
Wilson ordered General Pexshing and moxe than 10,000 troops
to pursue Pancho Villa, the Mexican cutlaw, into Mexiean
territory £ollowing the latter’s raid om Columbus, Hew
Hexico.

combat
. The most recent exsumple of Presidential/use of American
armed fovces without Copgressional declaration of way, prior
to the Vietnam conflict, was President Truman's intervention
in the Korean cenflict., Foliowing inovasion of Bcuth Eorea
by Horth Koreans on June 25, 1950, and & request for aid by
the ¥nited Nations Security Cowmecil, Fresidemt Truman ordered
the United States air and szea forces to give South Korean
troops cover and support. He orderad rthe Seveuth Fleet to
guard Formosa., On June 30, the President announced that he
had suthorized the use of Umited States ground Eoxrces in
the Korean War, fcliowing the collapse of the South Korean
Army, Dltimately, the mumber of troops engaged in the
RKorean econflict reached 250,000, and the confliet lasted
more than three years. President Truman's action without

- 12 -
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Congressional authorization precipitated the "Great Debate”
in Congress whieh raged from January to April, 1851.

While the President relied upcn the United Nations
Charter &8s & basis for his action, as well as his power as
Commander-in-Chief, hisz action stands as a precedent for
Executive action in committing United States armed forces
to extensive hostilities without any formal declaratiocn
of war by Congress.

The United Nations Charter as a resvlt of its rati-
fication by the Senate has the status of a freaty, but it
dogs mot by wirtue of this fact override say comstitutional
provision, Though treaties made .in pursuance of the (on-
gtitution under the supremazcy glause may override a state
stetute, Missouri v. Holland, 2352 U.S, 416, they may not
override specific comstitutionsl limitatioms. Geofroy w.
Biges, 133 B.8. 258; Reld v, Covert, 351 U.S8. &87. If a
Conzressional declaration of war wovid be reguired im other
circumetances to commit Unlted States forees to hostilitles
of the extent and nature of those undertaken in Korea,
the ratification of the lrited Natlons Charter would not
obviate a like reguirement in the case of the Koresn con-
£lict. While the issue of Presidential power which was
the subject of the great debate in Congress Was never au-
thoritatively resolved, it is clear that Congress acguiesced
in President Truman's interveption in Korea. See Rees, The
Limited Way (1964); Pusey, The Way We Co to Wax (1969).

- 13 -
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) Deployment of United Sratss Troops Throughout the
Vorld _J In Februvary, 1917, President Wileom requested from
Congress authority to arm American merchant vessels, WwWhen
that authority failed of passage in Congress as a result of
a EFilibuster, Wilson procesded to arm them without congres-
sicnal autharity, stating that he was relying on his suthority
a8 Commander-in-Chief.

Near the close of the first World Wer, President Wilsom
announced a decision to send American trocops to Biberia. The
treops so sent remained for over 2 year, with their with-
drawal beginming in Jamuary, 1520, There was no congressional
authorization for such disposition of troops, and the United
States had not declared war on Russie,

In 1941, prior to Pead Harbor, President Roosevelt
utilized his power ag Commander-in-Chief to wndertake a series
of actions short of war designed to aid the allied forees in
the Second World War. On April 9, 1941, he made zn agreement
with the Damish Minister for ths uceunatien of Greenl ard by
American forces. Im May, 1941, Roosevelt issued a proclzma-
. tion declaring an unlimited national emergency, and he ordered
American Navel craft to "sink on sxght” foreign submarines
found in the "defensive waters" of the United States., In
July, 1941, the President anncunced that United States forces
would occupy Iceland in order to relieve British forces
there, and that the Wavy would perform convey duty for
supplies being sent o Great Britain veder Lend-lesse. In
September. 1941, Roosevelt stated that he had given orders
to the United States Army znd Mavy te strike first at esny
Germen or Italiasm vessels of war in American “defensive
waters”; the following wonth, he decided to caryy 20,000 Brirish
traon from Halifax to the Middle East in American transpeoris.
L& 2 TN O
\X “The line between deploying” forces and “'committing them

to combat” way be razor thin. Had Zachary Taylor net en-
countered Mexican resistance below the Nueces, that example
could be classified as 2 ‘"deployment,” while if under the
orders of President Framklin Roosevelt, discussed infra,
American naval vessels hzd sunk on sight a German sLhmarlne
in mid-Atlanzic, that example could be trezted as a "commit-
ment to armed conflict.™

® 1
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President Trumen's decision in 1951 o send four United
States divielors to Europe in discharge of the Nation's NATO
commitment occasioned prolonged debate in Congress over his
powers to tske such action without congressional approval.
Congress ultimately acquiesced in the President’s action
without actually resolving the guestion, and all of Presi-
dent Truman'e successorg have asserted and exercised similar
zuthority.

c. Authority to Conduct or Carry on Armed Conflict
Once 1t Has Been lLawiully Imstiruted. Lt has never been
doubted that the President's power as Commander-in-Chief
anthorizes him, and him alone, te conduct armed hostilities
which have been lawfully instituted. Chief Justice Chase,
concurring in Ex parte Milligan, 4 Wall. 2, at 139, said:

/C})HCQQgrass hzs the power not only to raise and
support and govern armies but to declare war.
It has, therefore, the power to provide by law
. for carvying on war. This power necessarlly
: extends to all legislation essential to the
/i prosecutiocn of war with vigor and success,
except such as interferes with the command of
ﬁ the forces and conduct of cempaigns., That
power and duty belong to the President as Com-
mander-in~Chief. ™ (Huphacis supplied.)

o the first Worlc War, it was necessary to decide
whether United States troops in Framce would fight as 2
separate command under Ceneral Pershing, or whether United
Btates divisiopns should be incorporated in existing groups
or armies comanded by French or British generals. Presi-
dent Wilson and his military advisers decided that United
States forces would f£ight 2s s separate command,

In the second World War, not only similar wilitary
decisions on a global scale wers reguired, but alse decisioms
that partook as much of political strategy as they did of
military strategy: Should the United States concentrate its
military and materiel resources on either the Atlamntic or

. - 15 -
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Pzaeifie fronts to the exclusion of the other, or should it
pursue the war on both fronts simultanecusly? Uhere should
the reconquest of allied terrvitoriss in Burope and Africa
which had been captured by the Axis powers begin? What
shonld be the goal of the allied powers? Those who lived
through the second VWorld War will recall without difficulty,
arnd without the necessity of consulting works of history,
thzt this sort of decision was reached by the zllied com~
manders in chief, ané chief exscutive officere of the 21lied
nations, without {on the part of the Umited States) auny
formal congressiomzl participation. The sevies of confer~
ences attended by President Rosgavelt arcund the world -- at
Quebec, Caliro, Lassblanca, Techeran, Yalta, znd dy President
Truman at Potsdam, ultimstely established the allied goals
in Fighting the second World War, imcluding the demand for
vneondirional surrender on the part of the Axis patioms.

‘Bimilar strategic and tactical decisions were imvolwed
iz the undeclared Rorean War wnder President Truman. Quese
tione such as whether United States forces should not merely
deferd Scutrh Korsam territory. but pursue North Eovean )
forees by invading Forth Korea, and as to whether A=merican
&lr Force plameg should pursue Korth Korean snd Chihese
Commmiist planss north of the Yalu River, separzting Red
Ching from FBorth Rorea, were of course made by the Presgident
ag Commander-ip-Chief without any formal congrespional
participation,
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5. Constitutionzl Practice Reguires Executive/to Pbtain
Sanction of Comgzress for CGonduct of Hajor Hostilities., 1t is
tos pilain from the foregeinz discussion o admit cf denial
that the Pxecutive, under his power as Commender-in-Chief, is
authorized to commlt American forees in suth & way as to sevri-
osusly risk bostilities, and also to aectually conmit them to
such hostilities, without prior Conmgressional approval.
However, if the contours of the divided war power contemplated
by the framers of the Comstitution ave ro remdia, constitu-
tional practice must imclude Executive rescort to Gongress in
order Te obtain its sanction for the conduct of bhostilities
which reach & certain scale. Constitutional practice alse
indicates, however, thst Congressional sanction need pot be
in the form of a2 declaration of war. /

In the case of the Mexican War which was brought about,
if pot imitiated, by the BExecutive, the President reguested
and obtained a declararion of war. Congress, meeting in 1561
pursuant te the call of Presidenmt Lincolm, retified all of ths
actions be had taken on his own imitietive, and apparently re-
frained from declaring war on the Confedevate states onity be-
cause it ¢id not wish to recognize them as & sovereign nation.

However, as previously noted, the Fifth (onmgress au-
thorized President Adams to take eertainm military action
against Framce without going so f3r as to declare war, DMore
recently, in connection with President Bisenbower's landing
of troops im Lebanon and with the Cuban ilssile crisis iam
1962, Congress has given advance authorization for military
action by the President without declaring war. 71 Btat. 53
76 Stat. 697.

The notion that such advance authorization by Congress
for military operations comstitutes some sort of an invalid
delegation of congressional war power simply will not stapd
analysis. A declaration of war by Congress is in effect &
blank check to the Executive to conduct military operations
to bring about subjugation of the nation against whom war
has bheen declared. The idea that while Congress m2y do

- 17 -



La/72U/720U00 10100 FAX 2025140083 poJd OLC 020

®

this, it may not delegate 2 lesser amount of authority to
eonduct military operations, as was done in the instances
referred to above, ig both utterly illogical and unsupported
by precedent. While cases such as Schechter Pouliry forp. v.

-

United Etateg, 295 U.S. 495 (1935), held that Congress in

delegating powers to deal with domestle affairs must estab-
ligh standards for administrative guidance, no such prin-
¢iple obtaing in the field of ezternal affairs., The Supreme
Court in United States v. Curtiss-Wright Corp., 298 U.S. 304,
made this distinctisn clear: '

}fé:}“Whether, if the Joint Besolution had related

& gsolely to internal afiairs it would be open to
the challenge that it comstituted an uvnlawful

- Gelegation of legiszlative powsr to the Ezecutive,

| we find ir vonecessary to determine. The whole

sim of the Resolution is to affeet a gituation
entirely extermsl to the United States, and
£alling withip the category of foreign affairs.

_/ O It will cenitribute to the elueidation of
the question 1f we first comsider the differences

~ =" between the powers of the federzl govermment in
vespect of foreign or external affairs and those
in respect of domestie or intermal affairs. That
there are differsnces betwesn them, and that
these differsmces are fundzments]l, m3y not be
doubted, . .7 299 U.8. 304 at 313.

!Ej) "It results that the investment of the fed-
eral goverpment with the powers of externzl
sovereignty did not depend upon the affivmatrive

~— ) grants of the Constiturion. The power to de~
clare snd wage war, to conclude peace, to make
treaties,; to malntain diplematic relations with
other sovereignties, if they had never been
mentioned in the Comstitution, would have vested in
the federal geovermment as necessary concomitants
of nationality,”™ 299 U.8. at 318.
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ffL”’”In the light of the foregzoing ohservatioms,

it is evident that this Court ghould not be im

haste to apply & general rule which will have

the effect of condemning legislation like that
~~71 under review &s coustituting an unlawful delegs-

tion of legisiative power. The principles which

Justify such legislation f£ind overvhelming support

in the umbroken legisiative practice which has

prevalled almost from the inception of the national

govermment to the present date.” 299 U.S. =zt 32Z.

What must be regarded as the high water mark of Execu-
tive action without express congressionsl zpproval ig, of
course, the Eorean Wer., Although fongress never expressly
sanctioned the Pregident's action in comnitting Unilted
Stares forces in the hundreds »f thousgands o the Korean
confliet, it repeatedly vsised authorizstions and sppropria-
tions to arm aand eguip the 4merican troops. This is neor to
say that such appropriations are invarisbly the eguivalent
of express congressiopsl approval: the decision 28 Lo whether
Eimited hostilitles, commenced by the Exgcoutive, should be
sanctioned by Congress may be one guite different from the
decision as to whether Ameriean troops already committed
and engaged in such hostilities shell b2 equipped and
supplied.

- 16 -
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6§, Extent to Which Congress Mey Regtrier by Legislztion
the Substantive Power Granrted the President by Virtue of HLo
Being Desipnsted as Commander-in-Chief, While the President
w2y commit aymed forces of the United States to hostile con~
£fiict without congressicnal suthorizatiom tnder his oom~
stitutionzl power s Commsnder-in~Chief, his suthority exer-
cised in eonformity with congressicnal suthorization or yati-
fication of his acts ls obviously broader then if it stood
alene. By the same tcken, Congress wmdoubtedly hss the power
in certein situztions to restricer the President's power as
Copmamder~in~Chief to 2 marrower scope than it would hsve
bad in the absence of legislation. Chief Justice Mazshall
strongly lstimstes in bhiz opinicn im Little w. Barrzems,

2 Cranch, 170 {1804), pupra, that the Executive acticn direct-
ing the seizure of 2 ship oo the high seas would have been
velid had not (ongress emscted legislation restricting ths
elrveumstances mnder which such & selzure was authorized.
Congress, emercising its comstituticonal aurtherity o “make
roles concerning captuzes on land zand weter” may thus con-
strict the President’s power to direct the mauver of proceeding
' witk such captures,

Congress hes similarly sought to restrain the asuthority
ef the President in the excrcise of its power to “raise
and support armies”. Ip the Selective Service and Training
Act of 1840, it was provided th=t:

/ O "Perscas inducted into the land forces of the '
United States wader this act shzll not be employed

] beyond the limits of the Western Hsmisphere excent
ia the Territories and possessions of the Trdted
States, including the Philippine Islsnds.® 34 Stec.
835,

In the yeer Tollowing enactwent of this lsw, Presidsnt
Rocsevelt determined to semd United Stetes troops, including
draftees, to Iceland In order to relieve British troops
garrisoned there. He chose to strain gecgraphy, rather
then the law, and obroined the opinion of what was apparently
a minority-view geographer that Icelend wes actually in the
Western Heamispherve.

5‘l' - 20 -
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Yery recently, Comgress has enacted legislation pro-
viding that United ftates forces shzll not be dispaiched to
Laps oy Thailand in commection with the Vietmem confliet,
Tiis provisc was accepted by the Executive,

This is mot to say, however, that every comesivable
condirion or restristion which Congress may by legislation
sesk to impose om the hee of American millitsry forces would
be fres of constituticual doubt. EBven im the srez of
domestic affeirs, vhere the welaticonchip between Congress
&nd the Pregident is belsncad differentlv than it is in the
field of oxvernzl afifeirs, virtually every President since
¥oodrow Wilsom hes hed occasion tc object o certain conditions
in suthorization legisisrion &5 baing viclative of the sepsra~ [
ticn of powezs between the Executive sud the legislative braach]@/
The problex weuld be met in eyxacerbated form should Congress
gttemst by deteziled imstructions zs to the use of idmsrican
forees already In the field te suparsedze the President as
Commanter-in«Chisf eof the grmed forces. Suz:eiy this i,s ‘£he
, thrust of Chief Jumtice Chass's concurting opinicnm ia Ex ﬁ

Milligan, guoted earlier ia this text:

/f J*¥ICongressisnal power] necesserily extends to
a2ll legislation esseptlszl o the pmsew&i«aﬂ of
‘war with vigor and success, eucept sech &5 inter~
feres with the commsud of the forces and conduct
of campzigns. That power and duty beiong to the
President as Commander~in-Chief.® & ¥Wall. a2t 133,

E)

,-ff' /} it f '\‘
All of these Presidents have ststed in one way or encther
that jpest beceouse Comgress concededly msy refrain from
appropriating auy meney at all, it does not wecessarily
follow that 1t may attach wbataver cenditmn it desires to

an gpproprizticn vhich it deoes meke
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Ror iz the manner ir which arsed hostilitles may be
terminated altogether free from doubt. All declared wars
in our histery hsve been customerily concluded by Treaties
negotiated by the President and ratified by the Sengte.
An effort in the Consiiturticasl convention to give Comgress
the power to declare “pesre” &5 well 38 “war® was tmenimously
turned dovn 8t the sesslon of August 17, 1787, deseribed im
the &ppendix to this memorandum.
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7. Zhe Vietnam Conflict: Relation Detween the YPower
of the President snd the Power of Copgress. The duratiom of
the Vietnam conflict, and ilts regulrements in temms of both

‘men and matexiel, have long since beceome sufficiently large

S0 as to raise the most periops sort ©f comstiturional guestiom
bad there been no congressiomel gsanetion of thet conflict,
However, &5 is well known, the conflict in ite present form
begen following an attzck om U. §. paval forces im the Gulf
of Tonkio ip August, 1965. At that time President Jebmson
took direct air actiom against the North Vietnsmese, and he
slse reguested Comzress Yo join in afflrming the nationzl

termination that 21l such attacks will be met” =nd asked
for Ta rescluricn expressing the sppport of the Congress for
all necessary sction to protect cur armed forces and fe
asgist nstions coversd by the SEATD Treaty,”

On August 10, 1954, Congress passed the following
resolution:

/(:)“. . » « Roselved by the Sepate snd House of Represents-
L tives of the lsitred Stetes of fmerica in Cosstess
assembled, Thel the Congress approves 2nd supports the
getermination of the President, ag Commendey in Chief,
to take 21l necegsary measures Lo repel soy armed
attack sgainst the forces of the United States and to
prevent further sggression.

]<:>“3ec. 2. The United States rsgards as vital to
les maticnal intevest sud to worid peace the maip-
tenznce of internationsl pesce and security in south-
east Asis. Consomsant with the Constitution of the
United States and the Charter of the United Hationms
and in accordance with its c¢bligetions mnder the
Sputheast Asis CGollective Dafense Treaty, the Umited

. States ig, thersfore, prepaved azs the Presidemt

! determines, to take all necessary sfews, including

the use of 2rmed foyce, o mssist any number or

protocol stete of the Scuthezst dsis Cpllective

i Defense Tresty reguesting assisltance in defense of

inta freedeom.

-’
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}i/) "Sac. 3. This resclution shall expire when ths
President shall datemmine that the peace and security
of the arez is reascpebly assured by internatiomal
conditions created by actien of the United Hatioms

or otherwiee, except that it may be terwminated earlier
by concurrent zresclution of the Congress.” 78 Star,
384 {196%).

In cemusction witk this rescluticn, Coagress noted that
wherever the limits of the President’s suthority acting alone
wighkt be, whenever Congress and the Pregident sct together
"thers can be no doobi” of the constitutiomel suthority.

#., Bept. 1703, 88th Comg., P4 SspB., Pp. b

B8ince that time, Longress has repeateé}.y adopted
legislation Tecognizing the zituetion in Scitheast Agia,
providing the funds to carry oot Inited States cowmnitments
there, sad providing epecial bemefits for tzoops stationsd
there. By virtue of these sects, snd by virtue of the pro-

wvisicn ip the Self of Teonkin resaiﬂtim ge o the msoner in
‘ vhkich it may be tersinated, theve is long-siending com-
grassicnzl recogoition of 2 comtinwing United Ststes commite
ment in Scuthesst Asiz

President Rizon bes copiinced to maiemiein United States
troops in the field in Beowpth Vietmzm, in pursusnce of his
policy to seck 2 megotisted peace which will pretect the
right of the Seuth Vietnamsse people tp pelf-deteraimation.
The legaiity of the meiniaincuee 6f these troops in South

& ” HA ENY

“legislative historsy" surrounding the Sulf of Tenkin
vegclution may be cited for a nuwber of varying intevpretations
of exactly what Gongress was suthorizing. In view of the
very plaic text of the resclution, which suthorizes the use
cf military fovee “as the President determines™ o mepist
Spoutheast Asian coumiries, imcluding Scuth Vietnanm, in defense
of Chely freedom, it is sil but impossible te argue that
substentéial mllitsry operations in supperi of the Socuth Viet-
nzmese aégainsi North Vietnsm and the Viet Tong were noi thersby
authorized. The fact thet Cengress did not by 2dupting this
reseletion intend ¢to declere war does not detract from this
' conclusicon; the aurhority ceomferred by the resclutien iz a

good deal short of that which would be conferred by 2
declavation of warz.

- 34 -
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Vietnam, #nd thelir use f£o veunder agsistance to the Bouth
Vietnamese troops ia repelling sgsression from the Viet

Cong and the North Vieinsmese, wounld admit of reasonsble
doubi only if congressionsl samcetion of hestilities com-
maneed on the initistive of the Executive could be manifested
golely by & formal declareticn of war, Rt the numercus
histowical precedents previocusly cited miiitate agalest such
a formal type of razsoning.

A requirement that congressionsl spprovel of Executive
acticn ip this fielid cen come omly through 2 declazation of
war is wor only comtrary to hizteric constitutionzl ussge,
but as a2 praciiesl m=irer could not belp but curiail
effective congressionzl merticipation in the exercise ef the
shared war power, I Congress msy sanction armed engagement
of Unlted Btates forcess omnly by declaring war, the possibility
of ite vetaining 2 larger degree of control through s more
limitsd spprovallis forsclosed. Waile in ferms of men and
materiel the Vietnzs conflict is one of large scale, the
. cbjectiver for which the conflict wey be carvied on, &8s set
forth in the Guif of Tonkin yresolution, sre by Bo meams as
extensive or gll-joclusive ss wonld heve resulited from 3
declaxation of war by Congress. Comversely, however, thare
sannot be the slightest dowdt from en esamination of the
lznguege of the Gulf of Tonkin resclsticn that Longress
axpressly sutherized extensive military imvolvement by the
tmited Siates, oo no iegs 8 scele thee thet now sxisting,
by virvize ©f its adoprion of this resolmtion, I¢ reasom

£ if the caption "Declaration of Wer® had appesved 2t
ghe top of the resolulise, this involvemsnt woulé be pere
mizgible, but that the identical language withoutr such a
caption dpes not give effective copgrazsicnsl sanction to
it ot all, would be to treat this most meboleous and ill
defined of all sreas of the law 2g if 4t were 2 problem in
common. 1aw pleading, Justice Eripr, more than z century
agt, in the Prize Casesz saild:

/ 0 “This grestest of civil wars was not gradually
‘ developed by popular commoticn, romeltasus
2 zgsemblies, or loeal unorgenized imsurTecticns.

¢ J2s -
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!” [ 7 However loag may have been its previcue concep-

' ticn, it mevertheless sprung forth suddenly
from the perent brain, 2 Minerve in the full
pencoly of war, The President was bound to
meet it in the ghape it presented itseli, without
weiting for Congress to baptise 4T with 3 name;

7 end no vame given to it by kim or them could
chenze the fact,.”™

1f substence prevailed pver form im esteblishing the
right of the federasl povernment to fight the Civil ¥Wer in
1861, substaence should eqguslly prevell over form im recognl-
zing congressional ssmetiom for the Vietnmm conflict by the
Gulf of Tonhin resciuntion, even though it was wot in nome
o by its texms &8 formel derleration of war.

Vieved irn this context, the President’s determimation
to suthorize imeursion imte the Cambodian border area by
Poired States forces in order to destroy sanctunarias
. utilized by the enemy is the sort of tactical decigion

craditionelly confided to the Commander-in~Chief in the
eonduct of armed conflict, From the tims of the drafting of
the Constitution it hes been cleer thst the Losmsndevr-ipe
Chief h=z authority ¢o take prompt sction to protset Amevican
iives fip situztione invelving hostilities, Faced with e
substantial troop comeitment to esuch hostllities made by the
previous Chief Fxecutive, and 2pproved by successive Gomgressas,
Pregident Hixon has sp cbligation zs Comsemderein-Chief of the
country’s swrmad forcss to tzke what steps he deens necessayxy
to assure their safery in the field. A decisior to cross the
Cambodien border, with st lszast the tscit conseunt of the
Caubodisn govermsent, in ordsr teo destroy gemctuwries baing
wtilized by Horth Vietmamsse in violation of Cesbodia'’s
neustrelity, is whoily consiszent with that obligstion. It
ic 2 decision made during the course of an arumed confliet as
co how that cenuflict shall be conducted, rather than a
determination that some new znd previcusly mmauthorized
military venture shall be undertaken.

- P8 =
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By cressing the Cambodian bozder to attack sanccuaries
used by the epemy, the Unlited States hzs In no sense gone
to "war” with Cambodia. United Stazes forces are fighting
with or in support of Cambodien twoops, end not ageimst
them, Whatever protest may heve been utiered by the
Cembodian government wag obviously the most perfunctory,
formal sort of declarstion. The Cambodian Iincursion bas
not resclted in @ previsusly wnccmmitted nation joining
the rewks of cur enemies, but instesd has enabled us to
more affectivaly deter snemy aggression hereifofore conducted
from the Cambodlan ssnctuaries.

Oaly 4if the comstitutional designetion of the President
a8 Uommmnder-in-Chief conferred mo substentive authority
whatever could it be ssid that pricy congressional zuthor-
4zarion for such & teciical decilsion was regeived, Siuvce
sven those authorities lesst ivclined to 2 broad sonsizuetion
of the FEsecutive pover comcede thet the Commanday~ip-Chief
srovision doge confer substambive authority over the mammex
. in which hestilities are conducted, the President’s decision

tos imvede aud destroy thke border sanciumsries in Cambodia
wes authorized wunder svep 2 narrow readipg of his power as
Commander-in-Chies.
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